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PARTI:  INTRODUCTION 

This  Report  of  the  Standing  Committee  on  the  Ombudsman  reviews  the  Sixteenth 
Annual  Report  of  the  Ombudsman  for  the  fiscal  year  1988-89,  and  a  Special  Report 
dealing  with  the  case  of  Ms  W.  The  Ombudsman's  Annual  Report  was  tabled  in  the 
Legislature  on  June  29, 1989;  the  Special  Report  was  tabled  on  September  29,  1989. 

The  Committee  notes  that  the  Ombudsman's  Annual  Report  covers  events  during  the 
final  year  of  Dr.  Hill's  tenure.  As  a  result,  the  Committee  makes  reference  in  this 
Report  to  both  Dr.  Hill  who  was  Ombudsman  for  the  report  period  and  Ms.  Meslin 
who  was  acting  Ombudsman  when  the  Annual  Report  was  tabled. 

In  addition  to  reviewing  the  Ombudsman's  Annual  and  Special  Report,  this  Report 
will  look  at  matters  outstanding  from  prior  Committee  and  Ombudsman  reports. 

PARTE:  APPOINTMENT  OF  A  NEW  OMBUDSMAN 

In  anticipation  of  the  retirement  of  Dr.  Daniel  Hill  in  March  1989,  the  Committee  in  its 
Seventeenth  Report,  expressed  its  gratitude  to  Dr.  Hill  for  his  work  over  five  years  as 
Ontario  Ombudsman.  The  Committee  would  now  like  to  convey  its  thanks  and 
appreciation  to  Ms  Elinor  Meslin,  the  Executive  Director  of  the  Office  of  the 
Ombudsman,  who  following  Dr.  Hill's  retirement  and  for  a  term  of  six  months  ending 
September  21,  1989,  stepped  into  the  role  of  Temporary  Ombudsman.  In  accepting 
this  position,  Ms  Meslin  became  the  first  woman  to  be  Ombudsman  in  a  Canadian 
province.  The  Committee  commends  Ms  Meslin  for  her  competence,  enthusiasm  and 
empathy. 

The  Committee  recognized  that  from  the  end  of  Ms  Meslin 's  term  until  the 
announcement  of  the  appointment  of  Roberta  Jamieson  as  the  new  Ombudsman  of 
Ontario  on  October  13,  1989,  the  Office  of  the  Ombudsman  faced  a  difficult  and 
uncertain  time.    Certain  functions  of  the  Office  could  not  be  performed.    The 
Committee  was  sympathetic  to  this  difficulty  and  appreciated  the  efforts  taken  by  Ms 
Meslin  and  others  to  minimize  the  disruption  in  Ombudsman  services  provided  to  the 
public  of  Ontario. 

The  Committee  looks  forward  to  meeting  Ms  Jamieson  and  working  with  her  in  the 
future.    In  the  interim,  the  Committee  urges  the  government  to  give  the  new 
Ombudsman  every  assistance  in  making  a  speedy  transition  to  her  new  position. 


PARTHI:  SIXTEENTH  ANNUAL  REPORT  OF  THE  OMBUDSMAN 

(a)  Organization  and  Operation  of  the  Ombudsman's  Office 

During  the  past  fiscal  year,  the  Office  of  the  Ombudsman  undertook  a  significant 
reorganization  of  its  regional  services  program.  A  new  management  structure  was  put 
in  place  with  the  objective  of  improving  and  standardizing  the  delivery  of  Ombudsman 
services  throughout  Ontario.   The  Committee  fully  endorses  this  effort  and  looks 
forward  to  an  assessment  of  how  well  the  new  structure  is  meeting  the  needs  of 
Ontarians  in  all  areas. 

The  Committee  is  also  pleased  to  note  that  the  Office  of  the  Ombudsman  is  upgrading 
its  regional  services  by  moving  to  storefront  locations  in  several  centres.  While 
increasing  costs  in  some  centres  this  move  has  saved  costs  in  others  and  the 
Committee  agrees  with  the  Ombudsman's  assessment  that  access  to  Ombudsman's 
services  is  improved  by  operating  from  a  storefront.  With  the  opening  of  a  new  office 
in  Sudbury  in  March  1989,  the  Ombudsman  now  has  eight  regional  offices,  all  staffed 
on  a  full-time  basis. 

(b)  Statistical  Analysis 

During  the  fiscal  year  1988-89,  24,998  people  contacted  the  Ombudsman's  Office 
seeking  information  and  assistance.  This  figure  represents  an  increase  of  almost  4,000 
over  1987-88. 

Most  of  the  increase  came  in  the  non-jurisdictional  complaint/inquiries  category.  The 
total  number  of  jurisdictional  complaints  was  in  fact  down  from  the  previous  year. 
The  Ombudsman  explained  that  to  be  counted  as  "jurisdictional",  a  complaint  must  be 
presented  in  written  form.  The  fact  that  the  number  of  jurisdictional  complaints  was 
down  while  the  total  number  of  matters  dealt  with  was  so  much  higher,  was  a 
reflection  of  a  change  in  the  practice  of  the  office  in  regard  to  complaints  received  by 
telephone.  Whereas  in  previous  years  an  otherwise  "jurisdictional"  complaint  initially 
received  by  telephone  would  have  had  to  be  resubmitted  in  writing  before  being  acted 
upon,  this  year  many  of  those  complaints  were  being  dealt  with  without  that 
requirement. 


This  difference  in  approach  was  illustrated  very  clearly  over  the  past  year  in  the 
complaint  statistics  relating  to  the  Ministry  of  Correctional  Services.  Nearly  1,000 
fewer  jurisdictional  complaints  were  handled  in  1988-89  than  in  1987-88,  but  this  was 
more  than  made  up  for  in  the  numbers  of  complainants  assisted  informally,  and  thus 
non-jurisdictionally,  with  their  complaints.   The  Ombudsman  points  to  the  recent 
installation  of  telephones  in  provincial  correctional  facilities  to  which  inmates  have 
unescorted  access  as  responsible  for  producing  this  shift.  A  benefit  of  the  change  in 
dealing  with  inmate  complaints  noted  by  the  Committee  is  an  improvement  in  the 
timeliness  with  which  complaints  are  dealt  with  and  thus  a  decline  in  the  number  of 
complaints  withdrawn  or  abandoned  for  reasons  such  as  an  inmate  leaving  a  facility 
before  an  investigation  is  completed. 

Finally,  the  Committee  would  like  to  commend  the  Ombudsman  for  resolving  all  but 
one  recommendation  denied  case  prior  to  the  Committee's  hearings.  The  Committee 
recognizes  that  this  record  of  resolving  disputes  speaks  well  for  the  effectiveness  of 
the  Ombudsman  process  in  Ontario. 

(c)    Amendments  to  the  Ombudsman  Act  and  Regulations 

Last  year  the  Committee  was  given  written  assurance  by  the  Attorney  General  that 
Ombudsman  Act  amendments  would  be  tabled  in  the  next  session  of  the  Legislature. 
Regrettably  this  did  not  happen.  The  Committee  stresses  that  this  matter  is  urgent  and 
deserving  of  priority.  In  almost  every  report  over  the  past  five  years  the  Committee 
has  recommended  that  a  bill  be  introduced  to  amend  the  Ombudsman  Act.  The 
Committee  can  think  of  no  reason  to  justify  the  government's  inaction  and  urges  that 
this  situation  be  corrected  without  delay. 

This  year  for  the  first  time  the  Ombudsman  has  proposed  an  amendment  to  section 
4(h)  of  Regulation  697  under  the  Ombudsman  Act.  This  regulation  was  first  passed  by 
the  Select  Committee  on  the  Ombudsman  in  1979  under  its  statutory  authority  to  enact 
general  rules  for  the  guidance  of  the  Ombudsman  in  the  exercise  of  his  or  her  duties 
under  the  Ombudsman  Act. 

The  section  currently  states: 

4(ii)  A  member  of  the  Ombudsman's  staff  carrying 
out  Ombudsman  functions  under  the  Ombudsman 
Act,  shall  not  express  to  anyone,  other  than  to  the 


Ombudsman  or  to  his  authorized  delegate,  his  or  her 
opinion,  recommendation  or  other  similar  comments 
respecting  the  decision,  recommendation,  act  or 
omission  purported  to  have  been  committed  by  or  on 
behalf  of  the  governmental  organization  in  question 
or  respecting  anything  else  arising  out  of  the 
investigation  of  the  complaint  by  the  Ombudsman 
and  his  staff. 

The  Ombudsman  (Ms.  Meslin)  and  her  investigative  staff  wanted  to  see  this  section 
changed  to  allow  an  investigator  to  give  a  meaningful  assessment  of  the  merits  of  a 
complaint  to  a  complainant  and  to  communicate  the  nature  of  the  recommendation  that 
the  investigator  would  be  making  to  the  Ombudsman.  The  Ombudsman  is  of  the  view 
that  the  current  rules  are  too  formal  and  create  unnecessary  strain  between  the 
investigator  and  complainant.    She  points  out  that  as  the  investigator  is  the 
complainant's  main  point  of  contact  with  the  Ombudsman's  Office,  the  complainant  is 
understandably  concerned  to  know  what  the  investigator  thinks  of  the  case.  Section 
4(h)  does  not  allow  the  investigator  to  provide  this  assessment. 

The  Committee  has  some  sympathy  with  this  situation.  It  believes,  however,  that 
more  would  be  lost  than  gained  by  making  the  change  suggested  by  the  Ombudsman. 
The  Ombudsman  Act  sets  out  a  system  for  investigating  complaints  and  making 
recommendations  for  which  the  Ombudsman,  and  only  the  Ombudsman,  is 
accountable.   The  Committee  believes  that  this  system  would  be  compromised  if 
complainants  were  provided  with  opinions  and  recommendations  from  investigators 
which  could  be  in  potential  conflict  with  the  those  of  the  Ombudsman.   The 
Committee  does  believe,  however,  that  the  section  as  it  was  written,  requires 
amendment  to  more  accurately  reflect  the  intention  of  its  drafters.  The  Committee 
therefore  recommends: 


1.  That  section  4(ii)  of  Regulation  697  under  the  Ombudsman  Act  be 

amended  to  state: 

No  member  of  the  Ombudsman's  staff  shall  express  to  anyone  other  than 
the  Ombudsman,  or  delegate  of  the  Ombudsman,  any  opinion, 
recommendation,  or  other  similar  comment  respecting  the  matter  being 
investigated  or  respecting  anything  else  arising  out  of  the  investigation. 
(Recommendation  1) 


(d)  Court  Actions 

Two  separate  court  actions  were  commenced  by  the  Ombudsman  (Dr.  Hill)  during  the 
past  year.    Both  were  responses  to  governmental  organizations  challenging  the 
statutory  authority  of  the  Ombudsman  to  investigate  their  activities.  The  first  case 
involves  the  Board  of  Radiological  Technicians,  an  independent  regulatory  body 
created  by  statute,  whose  role  is  to  supervise  the  self-regulation  of  radiological 
technicians  in  the  Province  of  Ontario.  The  Ombudsman  takes  the  position  that  this 
board  is  no  different  from  the  Health  Disciplines  Board,  which  the  Divisional  Court  in 
1979  determined  was  within  the  Ombudsman's  investigative  jurisdiction.  A  hearing  of 
the  case  in  Divisional  Court  is  expected  in  the  near  future. 

The  second  case  is  one  which  the  Committee  will  be  watching  with  a  greater  amount 
of  concern.  The  Attorney  General,  on  behalf  of  the  Ministry  of  Financial  Institutions, 
the  Ministry  of  Health  and  the  Ministry  of  Agriculture  and  Food,  has  challenged  the 
Ombudsman's  jurisdiction  to  investigate  the  actions  of  civil  servants  carrying  out  their 
duties  under  the  authority  of  an  Order-in-Council.  The  Attorney  General  asserts  that 
because  Orders-in-Council  are  the  product  of  cabinet  deliberations  the  Ombudsman 
has  no  jurisdiction  to  deal  with  them  in  any  way.  This  potentially  could  affect  some 
50  percent  of  the  cases  routinely  investigated  by  the  Ombudsman's  office,  as  it  would 
include  matters  arising  out  of  regulations.  The  Ombudsman,  by  contrast,  distinguishes 
between  an  investigation  going  to  the  merits  or  making  of  a  regulation  and  an 
investigation  of  the  manner  in  which  civil  servants  and  others  interpret  or  apply  a 
regulation.  In  the  former  case  the  Ombudsman  would  not  investigate,  in  the  latter  case 
s/he  would.  This  case  will  also  be  heard  in  Divisional  Court  in  the  near  future. 

(e)  Matters  Outstanding  from  Previous  Ombudsman  Reports 

(i)  Ministry  of  Agriculture  and  Food 

On  February  2,  1989,  the  Ombudsman  tabled  a  Special  Report  regarding  the  case  of 
Farm  Q.  The  case  is  a  complex  one  and  necessitated  several  days  of  hearings  in  both 
March  and  June.   A  number  of  issues  were  left  outstanding  at  that  time  and 
negotiations  between  the  Ombudsman  and  the  Ministry  of  Agriculture  and  Food  failed 
to  resolve  them. 


At  the  Ombudsman's  request  the  Committee  allocated  time  to  conduct  further  hearings 
during  its  scheduled  sitting  in  late  September.  The  day  before  these  hearings,  the 
Committee  received  a  letter  from  Carl  F.  Dombek  of  the  Ministry  of  Agriculture  and 
Food  requesting  more  time  to  complete  a  reply  to  the  most  recent  report  of  the 
Ombudsman  received  by  the  Ministry  on  September  14,  1989.   The  Committee 
concurred  in  this  request  and  agreed  to  a  delay  of  up  to  six  to  eight  weeks.  The 
Committee  believes  that  under  the  circumstances  the  delay  granted  is  more  than 
adequate.  The  Committee  intends  to  proceed  with  the  case  as  soon  as  the  Ministry  of 
Agriculture  and  Food  is  ready  and  in  any  event  by  mid-November,  1989. 

(f)    Recommendations  Denied 

As  noted  under  the  Committee's  review  of  the  Ombudsman's  statistics,  at  the  end  of 
the  fiscal  year  there  were  six  recommendation  denied  cases  outstanding.  All  but  one 
case  was  resolved  prior  to  the  Ombudsman  submitting  the  Annual  Report.  Prior  to  the 
Committee's  hearings,  this  case  too  was  partially  resolved.   The  Committee  would 
again  like  to  commend  the  Ombudsman  and  the  governmental  organizations  involved 
for  coming  to  an  independent  resolution  of  these  matters. 

(i)  Worker's  Compensation  Appeals  Tribunal 

This  is  the  first  case  heard  by  the  Committee  involving  the  Worker's  Compensation 
Appeals  Tribunal  (WCAT).  It  also  has  the  potential  to  be  the  last. 

The  case  initially  concerned  a  decision  of  the  WCAT  dated  May  29,  1986  awarding  a 
clothing  alteration  allowance  to  a  worker.   The  worker,  Mr.  T,  had  suffered  a 
compensable  shoulder  dislocation  in  1972.  In  1982,  after  a  number  of  operations  he 
was  assessed  for  a  permanent  disability  award  of  85%.  The  operations  left  him  with  a 
frail  left  shoulder,  a  left  arm  4  to  5  inches  shorter  than  the  right  and  a  significant 
wasting  of  his  left  shoulder  and  arm  muscles. 

In  1984  he  wrote  to  the  WCB  requesting  additional  funds  for  clothing  based  on  the  fact 
that  his  left  shoulder  and  arm  configuration  required  him  to  have  his  upper  body 
clothing  tailor-made.  The  WCB  refused.  This  refusal  was  eventually  overturned  in 
the  WCAT's  1986  decision.  The  basis  for  Mr.  T's  complaint  to  the  Ombudsman  was 
that  the  WCAT  only  dated  the  award  from  November  1985.  Mr.  T  asserted  that  he 
incurred  additional  clothing  expenses  well  before  that  time. 


Following  an  investigation  of  this  complaint  the  Ombudsman  (Ms.  Meslin)  reached 
the  conclusion  that  the  WCAT's  decision  to  date  the  award  from  November  1985  was 
unreasonable  and  that  a  more  reasonable  date  would  be  the  date  of  the  permanent 
disability  assessment  in  1982.  The  Ombudsman's  report  to  the  WCAT,  sent  on 
December  6,  1988,  therefore  recommended  the  WCAT  appoint  a  reconsideration  panel 
to  review  the  decision  of  May  29,  1986  in  light  of  the  information  contained  in  the 
Ombudsman's  report.    . 

In  accordance  with  the  terms  of  its  own  act,  the  WCAT  appointed  a  panel  to  determine 
whether  it  was  "advisable"  to  reconsider  the  earlier  decision.  This  hearing  was  held  on 
April  13,  1989.  At  the  end  of  the  hearing  the  panel  concluded  that  there  were  not 
sufficient  grounds  for  conducting  a  reconsideration. 

In  reaching  this  conclusion  the  panel  also  addressed  the  question  of  how  it  should 
respond  to  a  recommendation  from  the  Ombudsman  that  it  appoint  a  reconsideration 
panel.  The  panel  concluded  that  it  should  not  treat  an  Ombudsman  request  differently 
from  any  other  request.  This  conclusion  was  not  shared  by  the  Ombudsman  and  it  is 
this  conclusion  rather  than  the  decision  of  the  panel  based  on  the  merits  of  the  case 
that  the  Committee  was  asked  to  deal  with. 

Section  76  of  the  Workers'  Compensation  Act.  R.S.O.  1980  c.  539,  as  amended,  states: 

The  Board  [or  Tribunal,  ref.  s.  86m]  may  at  any  time 
it  considers  it  advisable  to  do  so,  reconsider  any 
decision,  order,  declaration  or  ruling  made  by  it  and 
vary,  amend  or  revoke  such  decision,  order, 
declaration  or  ruling. 

In  his  submissions  and  in  materials  presented  to  the  Committee,  Mr.  Ron  Ellis,  Chair 
of  the  Workers'  Compensation  Appeals  Tribunal,  outlined  the  procedure  developed  by 
the  Tribunal  for  determining  when  it  "considers  it  advisable"  to  reconsider  a  decision. 
The  normal  procedure,  oudined  in  Tribunal  Practice  Direction  No.  8,  involves  the 
appointment  of  a  panel,  usually  the  panel  which  originally  made  the  decision,  to 
review  a  written  request  for  reconsideration  submitted  by  one  of  the  parties.  If,  on  the 
basis  of  written  submissions  by  that  party,  the  panel  is  persuaded  that  it  is  advisable  to 
reconsider  the  decision,  it  will  ask  for  submissions  from  the  other  party  or  parties 
affected  as  to  why  it  should  not  reconsider.  If  after  receiving  these  submissions,  the 
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panel  is  still  of  the  view  that  there  should  be  a  reconsideration,  it  will  then  hold  a 
re-hearing  and  make  a  new  decision.  At  the  re-hearing  the  panel  has  the  discretion  to 
reopen  all  issues  for  reconsideration  or  to  restrict  the  reconsideration  to  part  of  the 
decision. 

In  reviewing  the  factors  which  determine  when  a  panel  "considers  it  advisable"  to 
reconsider  a  decision,  Mr.  Ellis  stressed  the  importance  of  finality  in  the  WCAT's 
decisions.  The  WCAT  is  a  quasi-judicial  tribunal  and  the  final  level  of  appeal  for 
workers'  compensation  matters.  Thus  while  the  Act  appears  to  allow  considerable 
discretion  to  the  WCAT  in  regard  to  when  it  may  reconsider  a  decision,  the  standard  of 
review  applied  to  reconsideration  decisions  is  in  fact  very  high  and,  according  to  Mr. 
Ellis,  it  is  only  in  "unusual  circumstances"  that  a  panel  will  find  it  advisable  to 
reconsider.  Such  "unusual  circumstances"  would  include  significant  new  evidence,  or 
a  defect  in  either  the  administrative  process  or  content  of  a  decision  which,  if 
remedied,  would  probably  produce  a  different  result.  A  party's  belief  that  a  decision  is 
wrong  or  unreasonable  is  not  a  sufficient  basis  to  warrant  reconsidering  a  case. 

In  her  approach  to  the  issue,  the  Ombudsman  (Ms.  Meslin)  asserted  that  a  different 
procedure  should  be  followed  when  the  WCAT  receives  an  Ombudsman  report 
recommending  reconsideration  of  a  decision.  The  Ombudsman  pointed  to  several 
factors  which  make  her  report  different  from  a  request  by  a  party  to  the  original 
decision.  These  include:   her  impartiality  as  between  all  the  parties  concerned;  her 
independent  investigation  of  the  circumstances  of  the  decision;  and  her  request  for 
submissions  from  everyone  concerned  with  the  decision  prior  to  making  a 
recommendation  for  a  reconsideration.  In  sum  she  said  that  the  Ombudsman  process 
does  all  the  things  and  more  that  a  panel  appointed  by  the  WCAT  is  required  to  do  and 
her  recommendation  should  be  sufficient  reason  in  and  of  itself  for  the  WCAT  to 
"consider  it  advisable"  to  reconsider  a  decision. 

The  Ombudsman  stressed  that  she  is  not  in  her  recommendations  telling  the  WCAT 
what  its  decision  on  the  merits  of  a  case  should  be.   She  believes  it  would  be 
inappropriate  and  wrong  to  seek  to  fetter  the  discretion  of  an  independent 
quasi-judicial  tribunal  in  that  way.    She  does  not  think,  however,  that  it  would 
unacceptably  fetter  the  discretion  of  the  WCAT  for  it  to  accept  as  one  of  the  grounds 
for  finding  it  "advisable  to  reconsider"  a  decision,  that  it  has  received  a  reconsideration 
recommendation  from  the  Ombudsman. 


In  reply  to  this  argument,  the  Chair  of  the  WCAT  said  that  accepting  an  Ombudsman 
recommendation  as  sufficient  grounds  in  and  of  itself  to  warrant  reconsideration  of  a 
decision  would  be  an  improper  delegation  of  the  WCAT's  statutory  responsibility.  He 
asserted  that  both  the  Workers'  Compensation  Act  and  related  legal  precedents  require 
that  the  decision  to  reconsider  be  made  by  the  WCAT  and  not  by  any  other  body.  The 
Chair  did  concede,  however,  that  an  Ombudsman  recommendation  is  not  in  fact 
treated  in  quite  the  ordinary  way  by  the  WCAT.  He  said  that  an  Ombudsman's  report 
would  always  prompt  a  panel  to  be  appointed  to  inquire  into  whether  it  was  advisable 
to  reconsider  and  would  always  be  regarded  by  that  panel  as  demonstrating  sufficient 
cause  to  require  the  panel  to  seek  submissions  from  the  other  affected  party  as  to  why 
it  should  not  reconsider  the  decision. 

Regrettably  the  Committee  was  unable  to  conclude  its  hearing  of  this  matter  prior  to 
adjourning.  The  Committee  is  of  the  view,  however,  that  in  their  submissions  to  the 
Committee,  the  positions  taken  by  the  Ombudsman  and  the  WCAT  were  not  as  far 
apart  as  they  had  first  appeared.   The  Committee  is  therefore  hopeful  that  an 
independent  resolution  of  this  dispute  can  be  reached.   The  Committee  would 
encourage  the  Ombudsman  and  the  WCAT  to  work  together  towards  a  mutually 
acceptable  solution.  The  Committee  will  continue  with  its  hearing  of  the  case  at  the 
earliest  opportunity  should  the  parties  not  reach  a  settlement. 
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PART  IV:  SPECIAL  REPORT  OF  THE  OMBUDSMAN 
(a)      Recommendations  Denied  by  Governmental  Organizations 

(i)  Ministry  of  Health  -  Ms  W 

On  March  17,  1987,  Ms  W  gave  birth  to  a  son  at  25  weeks  gestation.  The  baby 
remained  in  hospital  for  approximately  three  months  during  which  time  he  was  fed 
with  bottles  of  breast  milk  provided  by  his  mother.  To  produce  an  adequate  supply  of 
milk  she  found  it  necessary  to  rent  an  electric  breast  pump  at  a  cost  of  $455.82.  Ms  W 
corresponded  with  the  Ontario  Hospital  Insurance  Program  (OHIP)  concerning 
reimbursement  of  this  expense  and  was  told  that  the  cost  of  renting  an  electric  breast 
pump  was  not  an  insured  benefit.  In  July,  1987,  Ms  W  complained  to  the  Ombudsman 
about  this  refusal  to  provide  coverage. 

Following  an  investigation  of  this  matter  the  Ombudsman  (Dr.  Hill)  came  to  four 
conclusions: 

1 .  The  decision  by  the  Ministry  of  Health  to  refuse  to  cover  the  cost  of  renting 
electric  breast  pumps  for  feeding  premature  infants  in  hospitals  with  their 
mother's  milk  was  unreasonable. 

2.  The  Ministry's  decision  to  exclude  breast  pumps  from  coverage  in  Section  53(9) 
of  Regulation  452  under  the  Health  Insurance  Act  was  unreasonable. 

3.  The  Ministry's  omission  to  provide  an  adequate  process  through  which  to 
consider  electric  breast  pumps  under  the  Assistive  Devices  Program  was 
unreasonable. 

4.  The  act  by  which  the  Ministry's  decisions  with  respect  to  priorities  are  made  in 
the  Assistive  Devices  Program  is  in  accordance  with  a  practice  which  is 
unreasonable. 

During  the  course  of  the  Ombudsman's  investigation,  the  Ombudsman  was  referred  by 
Allan  Dyer,  then  Deputy  Minister  of  Health  to  the  Assistive  Devices  Program  as  a 
place  where  consideration  had  once  been  given  to  funding  the  cost  of  electric  breast 
pumps.  An  investigation  of  this  program  revealed  that  while  the  Minister's  Advisory 
Council  on  Assistive  Devices  had  once  placed  electric  breast  pumps  on  a  list  of 
devices  to  be  considered  for  future  funding,  it  had  given  them  low  priority  and  no 
serious  attention.   In  the  opinion  of  Dr.  A,  the  current  Chair  of  the  Advisory 
Committee,  it  is  not  likely  that  breast  pumps  would  receive  serious  consideration  by 
the  Committee  as  they  do  not  fit  in  very  well  with  the  mandate  of  the  Assistive 
Devices  Program. 
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In  her  submissions  to  the  Committee,  the  Ombudsman  (Ms.  Meslin)  stated  that  after 
examining  the  program,  she  too  was  of  the  view  that  the  mandate  of  the  Assistive 
Devices  Program  did  not  readily  encompass  the  provision  of  breast  pumps.   Her 
attention  was  drawn  to  the  program,  however,  by  two  things;  the  Deputy  Minister's 
letter  and  the  fact  that  the  Advisory  Council  by  listing  breast  pumps  (even  with  a  low 
priority)  seemed  to  assume  that  they  fit  within  its  existing  funding  categories.  During 
her  investigation,  it  also  became  apparent  to  the  Ombudsman  that  apart  from 
recommendations  of  the  Advisory  Council,  there  were  no  guidelines  or  set  criteria 
employed  by  the  Assistive  Devices  Branch  of  the  Ministry  to  assist  it  in  determining 
what  new  devices  to  add  to  the  program.   Coincidentally  to  the  investigation,  the 
Ombudsman  learned  that  the  Ministry  had  plans  to  conduct  a  review  of  the  program 
with  the  objective  of  addressing  some  of  the  same  concerns  highlighted  by  the 
Ombudsman  through  her  investigation. 

The  Ombudsman  investigation  also  examined  two  other  ways  which  the  Ministry 
could  consider  funding  the  provision  of  breast  pumps.  First  was  by  listing  breast 
pumps  as  an  exemption  to  the  category  of  things  defined  as  "special  appliances." 
Second  was  by  treating  them  as  meals  provided  to  a  hospital  patient. 

The  Ministry  defines  "special  appliances"  as  devices  that  are  not  implanted  in  the 
body,  such  as  eyeglasses  and  canes.  As  a  matter  of  policy,  the  Ministry  does  not  fund 
the  cost  of  such  devices.  The  Ombudsman  observed,  however,  that  there  are  a  number 
of  exemptions  to  that  policy  already  existing  and  identified  among  them  renal  dialysis 
and  hyperalimentation  equipment.  She  disputed  the  Ministry's  argument  that  there 
was  a  distinction  to  be  drawn  between  the  circumstances  of  premature  infants  and 
persons  whose  life-threatening  diseases  made  necessary  the  continuous  use  of  dialysis 
or  hyperalimentation  equipment.  She  asserted  that  as  many  premature  infants  arrive  in 
the  world  in  highly  life-threatening  circumstances,  the  special  properties  of  mother's 
milk  in  providing  a  defence  against  infection  make  the  ongoing  use  of  a  breast  pump 
an  important  factor  in  these  infants'  struggle  for  survival. 

Finally  the  Ombudsman  addressed  the  question  of  whether  the  Ministry  could  consider 
including  the  cost  of  renting  a  breast  pump  as  part  of  the  cost  of  providing  meals  to  a 
hospital  patient.  She  observed  that  the  regulation  under  which  meals  are  included  in 
insurable  hospital  services  does  not  distinguish  between  the  different  types  of  meals 
served  in  a  hospital,  whether  standard  fare,  special  diet,  intravenous  tubes,  feeding 
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tubes,  or  feeding  pumps,  etc.  She  concluded  that  in  cases  such  as  Baby  W,  where  his 
physician  determined  that  his  mother's  milk  should  be  the  primary  form  of 
nourishment  and  specifically  advised  his  mother  to  provide  her  own  milk,  that  the  cost 
of  providing  that  milk  -  namely  renting  a  breast  pump  -  should  be  paid  for  by  OHIP  as 
a  cost  associated  with  providing  a  meal  to  a  patient.  She  also  observed  that  present 
hospital  policy  which  makes  formula  substitutes  for  breast  milk  available  at  no  charge 
to  the  patient  actually  serves  to  undermine  the  physicians  determination  of  what  is  best 
for  a  patient. 

Following  upon  her  investigation  and  conclusions  the  Ombudsman  recommended: 

1.  The  Ministry  of  Health  should  further  consider  including,  as  an  insured  service, 
the  cost  of  electric  breast  pumps  specifically  for  feeding  premature  infants,  by 
amending  its  criteria  for  defining  "special  appliances"  in  Section  53(1)  9  of 
Regulation  452  under  the  Health  Insurance  Act,  such  that  breast  pumps  are 
excluded  from  this  category,  and  included  under  Section  39  of  Regulation  452, 
specifically  for  premature  babies  when  prescribed  by  a  physician  or  the  medical 
staff  of  a  hospital. 

2.  The  Ministry  of  Health  should  also  develop  clear  criteria  for  managing  the 
Assistive  Devices  Programme. 

In  submissions  to  the  Committee,  the  Ministry  took  issue  with  only  one  aspect  of  the 
Ombudsman's  recommendations,  specifically  the  first  recommendation's  suggestion 
that  it  is  the  responsibility  of  the  Ministry  rather  than  the  government  to  amend 
regulations.  Dr.  Barkin,  Deputy  Minister  of  Health  explained  that  the  role  of  the 
Ministry  is  merely  to  identify  policy  options  for  the  government.  It  is  the  government 
which  then  determines  whether  or  not  legislation  is  required  and  if  so  what  it  should 
encompass.  He  was  otherwise  not  disputing  the  Ombudsman's  recommendations  and 
confirmed  that  indeed  the  second  recommendation  was  already  being  addressed  by  the 
Ministry's  review  of  the  Assistive  Devices  Programme. 

The  matter  of  greater  concern  to  the  Ministry  and  why  they  felt  it  necessary  to  appear 
before  the  Standing  Committee  was  the  Ombudsman's  conclusions.  In  a  letter  to  the 
Ombudsman  of  September  14,  1989,  Dr.  Barkin  outlined  the  Ministry's  position 
concerning  the  conclusions  in  the  following  terms: 


At  a  September  11,  1989  joint  meeting  the  Deputy 
Minister  took  exception  to  the  term  "unreasonable" 
used  to  describe  Ministry  decisions  in  Ombudsman 
conclusions  1,  2,  and  4.  Only  the  Government  is  in  a 
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position  to  determine  if  and  when  additional 
discretionary  health  services  will  be  included  for 
universal  coverage  (beyond  the  requirements  of  the 
Canada  Health  ActT  1984).  This  applies  also  to  any 
expansion  of  coverage  for  an  existing  program  such 
as  Assistive  Devices  or  the  Health  Insurance  Act. 
The  use  of  the  term  "unreasonable"  is  itself 
unreasonable  in  that: 

-  It  is  the  responsibility  of  the  government  to 
determine  what  coverage  is  provided. 

-  The  Cabinet,  and  not  the  Ministry  of  Health,  makes 
major  allocative  decisions. 

-  An  Ombudsman  conclusion  that  lack  of  coverage  is 
"unreasonable"  becomes  an  instrument  for  advocacy 
groups  and  can  raise  public  expectations  where 
funding  is  not  possible. 

The  Committee  has  some  sympathy  for  some  of  the  Ministry's  concerns.  It  too,  on 
occasion  has  felt  that  the  Ombudsman's  conclusions  have  unduly  belaboured  the  use 
of  the  term  "unreasonable."  The  Committee  would  point  out  to  the  Ministry,  however, 
that  the  language  used  by  the  Ombudsman  in  formulating  conclusions  is  prescribed  by 
the  Ombudsman  Act.  The  repetition  of  the  term  "unreasonable,"  though  having  a 
rather  blunt  effect,  is  nevertheless  statutorily  correct.  To  avoid  such  obscuring  of  the 
main  issues  in  the  future,  however,  the  Committee  would  encourage  the  Ombudsman 
to  present  his  or  her  conclusions  in  less  inflammatory  style. 

Thus  while  the  Committee  has  reservations  about  the  way  that  the  Ombudsman's 
conclusions  are  written,  it  fully  supports  her  recommendations.  It  would  further  point 
out  to  the  Ministry  that  the  Ombudsman's  first  recommendation  asks  only  that  the 
Ministry  consider  funding  the  cost  of  breast  pumps  by  a  variety  of  suggested  means. 
The  development  of  policy  options  for  consideration  by  the  government,  which  task 
was  accepted  by  Dr.  Barkin  as  within  the  Ministry's  mandate,  would  in  the 
Committee's  view,  constitute  compliance  with  this  recommendation.  The  Committee 
therefore  recommends  that: 


The  Ministry  of  Health  should  further  consider  including,  as  an  insured 
service,  the  cost  of  electric  breast  pumps  specifically  for  feeding 
premature  infants,  by  amending  its  criteria  for  defining  "special 
appliances"  in  Section  53(1)  9  of  Regulation  452  under  the  Health 
Insurance  Act,  such  that  breast  pumps  are  excluded  from  this  category, 
and  included  under  Section  39  of  Regulation  452,  specifically  for 
premature  babies  when  prescribed  by  a  physician  or  the  medical  staff  of 
a  hospital. 
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The  Ministry  of  Health  should  also  develop  clear  criteria  for  managing 
the  Assistive  Devices  Program. 

The  Committee  also  determined  that  it  should  add  a  further  recommendation 
concerning  the  manner  in  which  the  Ministry  addresses  funding  decisions  and 
recommendations.  During  the  course  of  the  hearings  the  Deputy  Minister  agreed  that 
there  are  perhaps  things  which  the  Ministry  should  be  funding,  but  that  for  one  reason 
or  another  -  program  mandate,  definitions,  etc.  -  fall  through  the  cracks.   The 
Committee  believes  that  better  coordination  and  planning  of  funding  policies  would 
reduce  the  chance  of  this  occurring  in  the  future.   The  Committee  therefore 
recommends  that: 

The  Ministry  re-evaluate  the  adequacy  of  the  process  through  which  it 
determines  what  programs,  devices,  and  benefits  are  funded  by  the 
Ministry  of  Health.  (Recommendation  2) 

The  Committee  looks  forward  to  hearing  from  the  Ministry  of  Health  concerning  its 
implementation  of  these  recommendations. 
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PART  V:  SEVENTEENTH  REPORT  OF  THE  STANDING  COMMITTEE 

(a)    Debate  by  Legislature 

The  Seventeenth  Report  of  the  Standing  Committee  on  the  Ombudsman  was  tabled  in 
the  Legislature  on  January  24,  1989.   It  contains  discussion  and  responses  to  the 
Fifteenth  Annual  Report  of  the  Ombudsman  1987-88  and  several  Ombudsman's 
special  reports  in  which  a  total  of  five  "recommendation  denied"  cases  were  reported. 
There  has  been  no  debate  of  the  Committee's  Report. 


(b)      Responses  of  Governmental  Organizations  to  Recommendations 
Contained  in  the  Report 

(i)  -  (iii)  Ministry  of  Health 
Mr.  K,  Mr.  and  Mrs.  L.,  Ms  M. 

In  its  Seventeenth  Report,  the  Committee  recommended  that: 


The  Ministry  of  Health  amend  Ontario  Regulation 
596/85  in  order  to  remove  all  age  restrictions 
pertaining  to  the  provision  of  companion  travel 
grants  under  the  Northern  Health  Travel  Grant 
Program.  (Recommendation  2) 

The  Committee  is  advised  by  the  Ombudsman  that  the  Travel  Grant  Program  is 
presently  under  review  by  the  Ministry.  This  review  will  take  into  account  the 
Ombudsman's  and  Committee's  recommendation. 

(iv)  Ministry  of  Health  -  Mr.  and  Mrs.  J 

In  its  Seventeenth  Report,  the  Committee  recommended: 

That  the  Ministry  of  Health  arrange  to  provide  donor 
sperm  to  Mr.  and  Mrs.  J.  at  no  cost  as  soon  as  an 
acceptable  test  has  been  developed  to  ensure  that 
donor  sperm   is   free   from  the   AIDS   virus. 
(Recommendation  3) 

Shortly  after  the  Committee  hearings,  the  Ombudsman  advised  the  Committee  that  the 
Ministry  of  Health  had  accepted  the  Committee's  recommendation  and  had  begun  the 
process  of  approving  a  policy  through  which  the  province  would  cover  the  cost  of 
donor  sperm. 
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At  the  Committee's  hearings  this  year,  Dr.  Barkin,  Deputy  Minister  of  Health,  advised 
the  Committee  that  while  the  Ministry's  plans  have  not  changed,  they  have 
encountered  unanticipated  delays  of  both  a  medical  and  legal  nature.  Dr.  Barkin  listed 
among  the  concerns  causing  the  delay  the  fact  that  there  is  not  yet  a  fully  satisfactory 
AIDS  (HIV)  screening  test. 

The  Committee  is  appreciative  of  the  Ministry's  explanation  for  the  delay.  It  also 
recognizes  that  prior  to  funding  a  program  and  thereby  giving  it  a  "stamp  of  approval," 
the  government  must  be  sure  that  all  major  relevant  medical  and  legal  questions  are 
examined.  The  Committee  nevertheless  encourages  the  Ministry  of  Health  to  press 
ahead  with  developing  their  program.  The  Committee  looks  forward  to  the  successful 
conclusion  of  this  matter  in  the  near  future. 

On  a  related  matter,  the  Committee  would  like  to  commend  the  Ministry  of  Health  for 
its  cooperation  in  establishing  a  joint  committee  composed  of  senior  representatives  of 
both  the  Ombudsman's  Office  and  the  Ministry  of  Health  whose  responsibility  is  to 
work  on  the  resolution  of  complaints  brought  to  the  Ministry  by  the  Ombudsman.  The 
Committee's  past  experience  with  joint  committees  involving  other  ministries  or 
governmental  organization  has  been  a  positive  one.  Many  issues  which  otherwise 
would  have  required  a  public  appearance  before  the  Standing  Committee  have  been 
able  to  be  resolved  by  the  development  of  the  direct  lines  of  communication  provided 
by  these  committees. 

(v)  Ministry  of  Education  -  Mrs.  H 

In  its  Seventeenth  Report  the  Committee  made  three  recommendations  concerning  this 
matter: 


That  the  Ministry  of  Education  cause  the  Teachers' 
Superannuation  Commission  to  pay  Mrs.  H  survivor 
benefits  as  of  August  8,  1985,  and  that  the  Ministry 
of  Education,  within  three  months  of  this  motion,  on 
or  about  November  22,   1988,  report  to  this 
Committee  on  the  advisability  of  extending  this 
benefit  as  a  matter  of  right  to  spouses  of  Teachers' 
Superannuation  Fund  members  adversely  affected. 
(Recommendation  4) 
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That  the  Committee  direct  the  working  group  (as  set 
up  by  the  Minister  of  Education)  to  deal  with  the 
issue  of  Mrs.  H's  pension  and  the  general  issue  of 
pensions,  as  soon  as  possible. 
(Recommendation  5) 

That  the  Minister  of  Education  in  conjunction  with 
any  other  governmental  organization  he  deems 
necessary,  issue  an  ex  gratia  payment  to  Mrs.  H  as 
soon  as  possible,  effective  from  the  first  day  of  the 
month  following  the  date  of  her  inquiry  for  same, 
until  the  amended  provision  is  in  force.    Such  a 
payment  can  be  made  through  the  annual  budgetary 
process,  so  that  no  question  will  arise  as  to  the 
authority  of  the  Ministry  to  make  the  payments;  and 

That  the  Minister  of  Education  in  conjunction  with 
any  other  governmental  organization  he  deems 
necessary,  make  spousal  payments  to  any  other 
surviving  spouses  who  have  been  denied  a  full 
dependent  or  survivor  allowance  by  the  Teachers' 
Superannuation  Act  or  the  Teachers'  Superannuation 
Actf  1983.  payable  from  the  first  day  of  the  month 
following  the  date  of  their  request  for  a  benefit  as  a 
result  of  this  recommendation. 
(Recommendation  6) 


These  recommendations  remain  outstanding.   The  Committee  will  be  seeking  an 
explanation  from  the  Ministry  as  to  why  their  implementation  has  been  delayed. 

(c)    Expanded  Jurisdiction  of  the  Ombudsman 

In  its  Seventeenth  Report  the  Committee  reported  that  it  had  begun  consideration  of 
the  Ombudsman's  1986  "Position  Paper  on  Expanding  the  Jurisdiction  of  the 
Ombudsman."    Public  hearings  on  the  issue  were  held  during  the  fall  of  1988.  In  its 
September  1989  sittings,  the  Committee  completed  its  consideration  of  the 
Ombudsman's  proposal.  The  Committee  is  preparing  a  special  report  to  address  this 
matter  and  will  table  it  in  the  Legislature  shortly. 
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PART  VI:  COMMUNICATIONS  RECEIVED  FROM  THE  PUBLIC 

Since  the  Committee's  last  report,  the  Subcommittee  on  Communications  Received 
from  the  Public  has  met  four  times.   It  has  received  correspondence  from  sixteen 
members  of  the  public.  Six  of  the  letters  requested  information  only.  The  remaining 
ten  raised  a  variety  of  concerns  about  the  Ombudsman's  handling  of  complaints.  The 
subcommittee  has  reviewed  nine  of  these  matters  plus  one  left  over  from  the  previous 
year.  The  tenth  letter  was  only  recently  received  and  is  still  to  be  dealt  with  by  the 
subcommittee. 

In  all  but  one  of  the  situations  which  the  subcommittee  has  dealt  with,  it  reported  to 
the  full  Committee  that  it  was  satisfied  that  the  Ombudsman  had  conducted  the 
investigation  fairly  and  thoroughly  and  that  it  could  find  no  reason  to  disturb  the 
Ombudsman's  conclusions.  In  the  one  case  where  the  subcommittee  was  not  satisfied, 
the  subcommittee  was  of  the  view  that  the  Ombudsman's  investigation  was  inadequate 
in  two  respects:  first  that  the  Ombudsman  failed  to  seek  alternative  estimates  of  the 
value  of  the  timber  on  Mr.  W's  land;  and  second  that  the  Ombudsman  did  not  properly 
consider  the  issue  of  interest.  The  Committee  adopted  the  following  subcommittee 
recommendation: 


That  the  chair  inform  the  Ombudsman  that  it  should  reinvestigate  the 
case  of  Mr.  W,  specifically  the  value  of  the  timber  on  his  property  and 
the  interest  owed.  (Recommendation  3) 


The  subcommittee  will  remain  seized  of  this  matter  until  the  Ombudsman's 
reinvestigation  is  complete  and  will  report  its  conclusions  to  the  full  Committee  at  that 
time. 


19 
PART  VII:  SUMMARY  OF  RECOMMENDATIONS 


1 .  That  section  4(ii)  of  Regulation  697  under  the  Ombudsman  Act  be  amended  to 
state: 

No  member  of  the  Ombudsman's  staff  shall  express  to  anyone  other  than  the 
Ombudsman,  or  delegate  of  the  Ombudsman,  any  opinion,  recommendation,  or 
other  similar  comment  respecting  the  matter  being  investigated  or  respecting 
anything  else  arising  out  of  the  investigation.  (Page  4) 

2.  The  Ministry  of  Health  should  further  consider  including,  as  an  insured  service, 
the  cost  of  electric  breast  pumps  specifically  for  feeding  premature  infants,  by 
amending  its  criteria  for  defining  "special  appliances"  in  Section  53(1)  9  of 
Regulation  452  under  the  Health  Insurance  Act,  such  that  breast  pumps  are 
excluded  from  this  category,  and  included  under  Section  39  of  Regulation  452, 
specifically  for  premature  babies  when  prescribed  by  a  physician  or  the 
medical  staff  of  a  hospital. 

The  Ministry  of  Health  should  also  develop  clear  criteria  for  managing  the 
Assistive  Devices  Program. 

The  Ministry  re-evaluate  the  adequacy  of  the  process  through  which  it 
determines  what  programs,  devices  and  benefits  are  funded  by  the  Ministry  of 
Health.  (Pages  13  &  14) 

3.  That  the  chair  inform  the  Ombudsman  that  it  should  reinvestigate  the  case  of 
Mr.  W,  specifically  the  value  of  the  timber  on  his  property  and  the  interest 
owed.  (Page  18) 
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